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PARTIES TO THE PROCEEDING 
The names of all parties to the proceeding in the lower court are set 
forth in the caption of the case on appeal. J.R. Simplot Company is not 
involved in this appeal. 
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ARGUMENT 
I 
AT A MINIMUM. THIS MATTER SHOULD BE REMANDED TO THE TRIAL 
COURT TO AT inw A FACTUAL DETERMINATION AS TO THE PARTIES, 
"CIRCLE OF ASSENT1' 
Savage claims that "the plaintiff failed to show any colorable evidence 
that the conduct of the parties or the Rental Delivery itself were unfair or 
procured in an improper manner." (Brief of the Appellee, p. 26.) It is important 
to note that in order to have the trial court's order granting summary 
judgment reversed and remanded, the appellant only has to show colorable 
evidence or infer that a possibility exists the appellant may prevail if given a 
trial. Frederick May & Co. v. Dunn, 368 P.2d 266 (Utah 1962). 
If this court will objectively review the Rental Delivery in question from 
the standpoint of Savage's customers, it will be obvious that the Rental 
Delivery was intended to hide the most complicated legal provisions which are 
crowded onto the backside of the first page of the document. It is clear from 
the document itself and particularly clear from the photocopy of the document 
that the provision in question is, at best, difficult to locate and read. 
It is not Savages practice to distinguish between "sophisticated 
businessmen" and other individuals casually renting scaffolding equipment. 
In this case, Boyd was an agent for Painting Unlimited. On another occasion, 
Boyd's wife picked up scaffolding and signed a similar Rental Delivery 
document. 
i 
The terms of the clause in question are, without doubt, unreasonable. 
Not only mus t Savages' customers be responsible for any injuries they may 
receive due to Savages negligence, the customers must indemnify Savage for 
any injuries others may receive as a result of Savage's negligence. 
The record below does not sufficiently set forth the relative economic 
strengths between the silo painter, Boyd, and the company leasing scaffolding 
equipment, Savage. That, in and of itself, demands that this matter be 
remanded to the trial court. 
CONCLUSION 
The Rental Delivery in question is oppressive and unfairly surprise 
Savage's customers. This court should not allow such a contract to be 
enforced against unsuspecting consumers. Accordingly, the appellant requests 
the court reverse and remand this matter to the trial court. 
DATED this 13th day of March, 1995. 
MARK DALTON DUNN 
J. RAND HIRSCHI 
KEVIN D. SWENSON 
Attorneys for Plaintiff/Appellant 
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